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MEETING DATES FOR 2019

(Go to www.saginawbar.org for meeting updates)

Board Meeting

(All Board Meetings will be held at Saginaw
Country Club, 1st Wednesday of every month
at 12:00 PM)

Pro Bono Committee Meeting
(All PB Meetings will be held at Panda House,
3rd Tuesday of every month at 12:00 PM)

Law Day Committee Meetings
(All LD Meetings will be held at Panda House
2nd Thursday of every month at 12:00 PM)

SCBA St. Patrick’s Day Party
Friday, March 15, 2019

5:00 PM

Woody O’Brien’s

Law Day Events

High School Mock Trials
Thursday, March 21, 2019

Law Day Membership Meeting
Wednesday, May 1, 2019

12:00 PM

Trillium Banquet Center

"Lawyers out for Blood" Drive
Tuesday, April 2, 2019

10:00 AM - 3:00 PM

Garber 5330 Bay Road

Soup Kitchen Volunteers needed
(Call John Humphreys 989-401-2115 if you can serve)
Saturday, March 30, 2019

Saturday, June 29, 2019

Saturday, August 31, 2019

Saturday, November 30, 2019

Annual Meeting and Golf Outing
Thursday, June 20, 2019
Saginaw Country Club

SCBA Christmas Party
Friday, December 6, 2019
6:00— 11:00 PM

Horizons Conference Center

(If you want your committee meeting dates listed here, send them to Kelli Scorsone, Executive Director)
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PRESIDENT’S MESSAGE

By: Daniel J. Straka

Fellow Members:

January and February 2019 were
trying months for us all. The winds
howled, teeth chattered, roads iced,
cars went in ditches, courthouses
closed (sometimes with little notice),
and my basement flooded. So great
start to 2019! | feel like we are stuck
in the Immigrant Song by Led Zep-
pelin (Ah-ah, ah! We come from the
land of the ice and snhow...). To cele-
brate these festive winter occasions
on Friday, March 15,2019 at 5:00 pm
come join the SCBA at Woody’s Pub
as we celebrate St. Patrick’s Day
early and with the luck of the Irish
summon an early Spring. Make sure
to drink responsibly whether you are
with the SCBA or with others, be-
cause the weather will hopefully im-
prove so you cannot blame your car

swerving on the ice and wind.

Now to actually do my job... | know
many of you were frustrated by not
getting proper notice of the courts
closing. County employees receive
notice by text and phone call. The
SCBA board members employed by
the county will do our best to ensure
emails go out to the listserv ASAP.
However, | will tell you that the infor-
mation typically appears on WNEM
5 Community closings tab of school
closings before even the county
employees receive notice. There is
also an alert section of the Saginaw
County website that will let you know
when the courts are closed for those
of you who do not trust the news.

The young lawyer’s committee met
recently and we came up with some
ideas your board hopes to implement

IN MEMORIAM

None

Please help the Memorial Committee make sure no member is forgotten.
Contact SCBA office at 790-5285 or Kscorsone @saginawcounty.com
regarding the passing of any Saginaw County Attorney.
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to keep the younger generations in-
volved in the SCBA. | want to thank
Kelly Ellsworth for volunteering to
chair the committee. If you are in-
terested in joining the group, it is for
lawyers with less than 5 years’ ex-
perience or are under 36 years old.
| believe our main goal right now is
to create a monthly meeting calendar
of topics with attorneys and judges to
present on those topics. If you have
an idea for a topic or are willing to
teach younger attorneys please con-
tact me at Daniel.j.straka@gmail.com
or contract Kelli (at your own risk of
sending it to the whole SCBA).

‘Lawyers out for Blood’ Drive
Tuesday, April 2,2019
10:00 am - 3:00 pm
Garber 5330 Bay Road

A Michigan Blood

Call 790-5285 to schedule an appointment

Law Day Mock Trials are going to be
held on March 21, 2019 in the morn-
ing. As of February 8, 2019 SCBA was
still looking for another team to play
Defense. If we have not found another
team by this issue of The Summons
going out, | ask that team advisers
or lawyers with high school students
not participating in mock trials encour-
age their children to do so otherwise
a few SCBA board members will have
to make a team (and it will look bad
when we lose).

Bethany McGrandy has taken over
as the SCBA Secretary. | want to thank
her for volunteering for the position.

PART OF VERSITI™
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SAGINAW COUNTY
LAWYERS’ AUXILIARY

By: Jennie Jordan

January started with a super suc-
cess and we CANCELLED our Feb-
ruary meeting due to our hostess, Jill
Vary, being sick (we hope you are well
very soon) and a desire to stop the
spread of yuck!! We are hoping to do
any necessary business by electronic
means.

Once again, the Saginaw County
Lawyers Auxiliary held our annual
scholarship dinner at Maple Grille, and
it contin-
ues to
get better
each year
which
is pretty
tough.
The owner Josh was happy to open
his doors to us on his one day a week
he is closed, Sunday, to prepare a six-
course meal, on his only day off. The

- food was fantas-
tic because you
can taste each
specific flavor
and each course
{, is never some-
I, thing, | think that

Y1 won't like, but
| end up eating
every last bite.

The luck of the lIrish will hope-
fully bring some sunshine and warm
weather inside that pot of gold. I'm
sure Spring Break will be enough to
unthaw you from the rain, ice and
snow. None of the kids will be out of
school until July with all these snow
days to make up. SCLA would like to
remind you to always wear your seat-
belt and put safety first.

LAW =DAY
2018

Wl FREE PRESS
FREE SOCIETY

It's always hard for me to believe
how fast the time passes when you’re
having fun — So you better not BLINK
because you will completely miss
LAW DAY 2019!!!

That'’s right it is here and just like the
last 60 years, SCBA and SCLA will
be providing Contests and Activities
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that have been in the works since less
than a month after last year’s compe-
tition.

Law Day 2019 has arrived!

Nationally, Law Day is actually May
1 each year and we will be holding our
Award luncheon at the Trillium Ban-
quet Center, at 12:00pm. However, in
Saginaw we hold the competition sec-
tion of the Art Contests and the Mock
Trials on March 21, 2019.

Saginaw County Mock Trial Compe-
tition will be held this year on March
21, 2019 and the County Schools are
now preparing. This Annual event will
be held at the Saginaw County Court
House. This year will be the 60th
YEAR the SCBA and SCLA have held
activities for student and community
to come together to celebrate LAW
DAY.

The Saginaw County High Schools
have also received the ANNUAL
BILLBOARD CONTEST materials
and we are eagerly awaiting the stu-
dent entries. The BILLBOARD ART is
also used on our souvenir mugs. Last
year’s billboards and previous art is
pictured below. For more information,
please contact Mary Ann Farris.

Saginaw County|
Law Day
March 23

Sponsored by

Bar Assouohon &
Lawyers Auxiliary

Saginaw County

Law Da¥

Sa,

Bu’r Asso.
Saginaw (cunl'
Lawyers Auvxiliary

Catholic Federal
Credit Union

The 4th Grade Poster Contest has
been started and the county schools
have received the information and reg-
isteration sheets for each of the chil-
dren. We hope to
see entries from
each and every
one of our stu-
dents. Pictured is
Mary Ann with a
group of partici-
pants and the win-
ner from the past
year’i cog}est.

didn’t leave out the
youngest  group.
For them a color-
ing contest is to
be one of the three
best in the class
and the winner is
drawn from there.

Performance Raters a/k/a Rater(s)

The SCLA and SCBA need to provide
between 24-30 people to provide these
hardworking students with feedback
on all their hard work. MY FAVORITE
PART is that it's a really great way
to get blown away by how great our
Saginaw youth is at striving to really
enjoy the outside opportunities they
are given. Simply meet us in the court
house lunch room at 8am. We will give
you everything you need to provide re-
sponses. NOW DON'T worry we won’t
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make you do this alone! The SCLA  gmail.com or Jennie Jordan (989) 239-
strives to provide each trial room with 5932 or jennie.z.jordan@gmail. com.

3 RATERS for maximum ease and ac- I’'m thinking she

curacy. could be behind
The trial begins and you forget that  that cart!

these participants are high school stu- Our next meeting

dents. It’s really exciting and is over by  will be at the home
noon. Then you will be whisked awayto  of Marty Triantafil-
the First Presbyterian Church for a piz- lou, 2835 Dorset, |
za lunch with all the Day’s participants. ~ Saginaw.  SCLA

| was surprised how many interacted Board Meetings
and really thanked the RATERS. Let’s are held the first
hit 30 again this year and really sup-  Tuesday of every month. In-home
port the kids. Contact Claudia Wallace  meetings to start at 6:30pm; dessert
(989) 245-4628 or cjwallace1953@ and beverage served also.

Save the Dates:
SCBA Law Day Luncheon and Award Ceremony - May 1, 2019

SCLA Spring Luncheon - May 15, 2019
Annual SCBA Golf Outing - June 20, 2019

Mammlzmg Your Wealth and
Your Clients' Wealth

« Business Valuations
« Pension Valuations
« Estate Planning

« IRS Representation
« Litigation Support

iy N

McDonald & Associates

certified public accountants

email: amctaggart@mcdonaldcpas.com

989-790-1600 » www.mcdonaldcpas.com - 3126 Davenport - Saginaw, Ml 48602
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SCBA EXECUTIVE
DIRECTOR’S REPORT

By: Kelli Scorsone, Executive Director

Law Day Mock Trials

Please stop by the courthouse to
watch your favorite high school pres-
ent their case! We will have eight tri-
als on March 21st at 9:00 am. Again,
we have a great script for the teams
to present. It was written by Genesee
County Bar Association and loaned to
us. Eric Morris and William Cowdry
updated and added a local touch to it.

Membership Luncheon

~ Save the Date ~

LAW DAY
MEMBERSHIP MEETING

May 1, 2018
12:00 to 1:00 pm

Trillium Banquet Center
6415 State St.

Membership Dues

Again, gentle reminder! If you have
not submitted your 2019 dues please
do.

One of the perks of membership
is the Field of Practice listing on the
website. The website is viewed daily

by hundreds of Saginaw County resi-
dents. It is certainly a cheap way to
advertise your business.

Another perk, is the listserv which
goes to members only. It keeps you
up-to-date on our events and interests.

The Summons is a definite perk to
membership. Membership to SCBA al-
lows electronic or written copies of The
Summons to be delivered through your
email or for an additional fee mailed to
you.

Don’t let your SCBA membership
lapse! We want all 436 Saginaw Coun-
ty Attorneys to be part of this organi-
zation, that includes Retires, Emeritus,
Professors, governmental employees,
and even those that work for large
businesses in Saginaw County. You
all have so much you could add to this
organization and we have a lot to offer
you!

Nominations for Liberty Bell
Due April 1, 2019

Submit nomination to
scba@saginawcounty.com
or 111 S. Michigan Ave.,
Saginaw, M| 48602
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SCBA Young Lawyers Section

The YLS met January 24th. There are sixty-nine attorneys in Saginaw
County that qualify to be members of the YLS. We hope to see more of you
at the next YLS event.

It was agreed that this committee would begin by meeting quarterly at the
courthouse for a lunch meeting. They are hoping to bring in speakers and
would like to hear from the local judges, and legal experts in a variety of
fields. If you are interested in presenting information to these young profes-
sionals contact either Kelli Scorsone or Kelly Ellsworth to schedule a date.

The YLS also plans on having social events such as the upcoming St.
Patrick’s Day Party (details to be announced), a bowling event, and an out-
ing at a local ‘Escape Room’. Community service events are also being
planned.

Present: SCBA President Daniel Straka, YLS Liaison Andrew Collison, Newly appointed
Chairperson Kelly Ellsworth, Matthew Sous, Andrew Walker, Kosta Povich, Mitch Piper,
Daniel Frazier, Millie Shek, Leslie Card, Kailen Maynard, Maricella Rodriguez.

Yeo & Yeo's €X perienced valuation, fraud and forensic specialists
have the training and Credlblllty essential for your case.

Business Valuation * Forensic Accounting

Litigation Support + Intellectual Property

Divorce & Disputes * Mergers & Acquisitions ‘ 'Y E O &_ Y E O
v

Expert Witness Testimony  » Estate & Gift Taxes CPAs & BUSINESS CONSULTANTS

SAGINAW | 800968.0010  MIDLAND | 800.701.3574 yeoandyeo.com
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CHIEF JUDGE REPORT

By: Judge Patrick McGraw

Recently we have had some court-
house closures. Many believe that
the Chief Judge makes the decision to
close the courthouse and governmental
facilities. That is incorrect, unless em-
ployees take leave time or forego pay
due to inclement weather.

We have a County Policy, #132, that
indicates “... the County Controller
with the permission of the Chairman
of the County Board of Commission-
ers, may close the courthouse and
other related county administrative
office and programs, excluding 24
hour operations, during any busi-
ness day because of weather....”

The County usually gives me the cour-
tesy of contacting me and asking my
opinion, or informing me of the fact that
they are going to close.

There is an administrative order en-

tered into between counties and courts,
commonly referred to as Administrative
Order 1998-5-Chief Judge Responsi-
bilities: Local Intergovernmental Rela-
tions. It indicates:

“Unscheduled Court Closing Due To
Weather Emergency. If a Chief Judge
opts to close a court and dismiss court
employees because of a weather emer-
gency, the dismissed court employees
must use accumulative leave time or
take unpaid leave if the funding unit has
employees in the same facility who are
not dismissed by the funding unit. If a
collective bargaining agreement with
court staff does not allow the use of ac-
cumulative leave time or unpaid leave in
the event of court closure due to weath-
er conditions, the Chief Judge shall not
close the court unless the funding unit
also dismisses its employees working

WE BELIEVE PERSONAL ATTENTION
IS BEST GIVEN IN PERSON.

Huntington Private Bank. Get the personal attention you deserve.

Contact Adam Schlusler at (989) 776-1416.

Huntington Private Bank® is a team of professionals dedicated to delivering a full range of wealth and financial services. The team is comprised of
Private Bankers, who offer premium banking solutions, Wealth and Investments Management professionals, who provide, among other services, trust
and estate administration and portfolio management from The Huntington National Bank, and licensed investment representatives of The Huntington

Investment Company, who offer securities and investment advisory services.

Member FDIC. #®, Huntington® and @ Huntington Private Bank® are federally registered
service marks of Huntington Bancshares Incorporated. © 2018 Huntington Bancshares Incorporated.

) Huntington =2
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at the same facility as the court.”

| also want to applaud the Saginaw
County Lawyers Auxiliary for their ef-
forts in trying to improve collegiately
among the Bar and providing opportu-
nities in a social setting to get to know
one another. Recently, on January 27,
2019, the Saginaw County Lawyers
Auxiliary and the Maple Grille in Hem-
lock, presented a six course farm-to-
table scholarship benefit dinner. This is
usually held on one of the last Sunday
evenings in January and is a fantastic
dinner and event. Unfortunately many
of our Bar association members do not
attend and miss a great chance to so-
cialize, eat and meet other members of
your Bar.

I would encourage all of you to at-
tend these events and support your Bar
Association and the Saginaw County
Lawyers Auxiliary especially this dinner
which raises money for scholarships for
young adults in our community.

There are many changes on the hori-
zon that you should be aware of. By the
time you read this, a new Director should
be chosen for the Public Defender of-
fice. Some of you may not know, but
there is a new Public Defender office lo-
cated in the old Martin & Martin building

on Court Street. A Board of Directors
was formed and is making a decision
during the last week of January on its
Director. That Director will be in charge
of hiring several attorneys to staff that
office. Anyone interested in participat-
ing in a managed assigned counsel
position or in the Public Defender office
should contact attorney Rod O’Farrell
for further information.

Susan Prine, our long standing Friend
of the Court, retired in December of
2018 and Brittany Dougherty replaced
her as our new Friend of the Court.
Please welcome Brittany who has also
been busy hiring new staff in her office.
I think you will be seeing changes in the
Saginaw County Friend of the Court of-
fice as you have in the past few months
which will streamline hearings and
move your cases along in an expedi-
tious manner.

| would also encourage all of you to
attend the Thursday, February 28, 2019
Saginaw County Bar Association mem-
bership meeting in the Saginaw County
Courthouse basement training room
at noon. The guest speaker is Dana
Harper who is in charge of our Commu-
nity Resolution Center. This program
should be of interest to all attorneys as it

Video conferencing Available & Complimentary Conference Rooms:

Detroit Bloomfield Hills

Farmington Hills Mt. Clemens

Troy Novi

Ann Arbor Livonia
Southfield

HANSON RENAISSANCE

COURT REPORTERS & VIDEO

Contact us for all your Court Reporting and Conference Room needs.
888-800-0876 info@hansonreporting.com

MARCH 2019
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deals with ADR which is being mandat-
ed by most county judges as a means
of expediting your cases and providing
another forum to resolve a case at an
earlier stage in the proceedings and
hopefully at a cost savings to your cli-
ent. | highly encourage you to attend as
| believe that alternative dispute reso-
lution is one of the most valuable tools
you can have in your briefcase.

For those attorneys who work in the
mental health field, new mental health
legislation was passed by the legis-
lature at the end of 2018. As a result
of the legislation there are many new
SCAO mental health forms. These new
statutes going into effect on March 28,
2019. In summary, a Court has an eas-
ier standard to order treatment for an in-
dividual when their judgment becomes
so impaired by mental iliness that they

Site
Assessments

Lead &
Asbestos

SAGINAW LANSING

are unable to make informed decisions
about that mental illness. It is the same
standard used to appoint guardians. |t
permits earlier treatment and recovery
while avoiding the risk of permanent
damage to their resiliency and the risk
of harmful behavior and it creates a bet-
ter opportunity to restore a persons’ ca-
pacity and liberty to make his/her own
choices. The standard also changes
to an assisted outpatient treatment or
“AOT” and provides a greater focus on
capacity and not conduct. Hospitaliza-
tion is not always required any longer.
Initial orders for outpatient treatment
are now extended from 90 days to 180
days.

| suggest anyone working in the men-
tal health field become familiar with the
new statutes and forms.

Vapor
Intrusion

Brownfield
Redevelopment

DETROIT GRAND RAPIDS
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Evervbody s

IKISH

on St Patrick’'s Day!
WOODY O'BRIEN'S

116 S. HAMILTON ST.

FOOD PROVIDED BY SCBA /// CASH BAR /// PARTY
FAVORS

March 15*, 2019
5:00 PM

Available for
Facilitation Services

with 47 years experience.

Contact: Fred L. Borchard

(989) 245-8583
or email sagjudgefb@gmail.com.
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NLRB ISSUES EMPLOYER FRIENDLY
DECISION REINING-IN OBAMA ERA DEFINITION

OF “PROTECTED CONCERTED ACTIVITY”
By: David Bryce
Masud Labor Law Group

On January 11, 2019, the National
Labor Relations Board (the “Board”)
issued an important decision that
significantly narrows the definition
of what type of employee conduct is
“protected concerted activity” under
Section 7 of the National Labor Rela-
tions Act (the “Act”). The decision in
Alstate Maintenance, LLC, 367 NLRB
No. 68 is an important move by the
Board toward reining-in the expan-
sive definition of “protected concert-
ed activity” that prevailed for much of
President Obama’s time in office.

In the case, the Board found that
the employer, Alstate, did not com-
mit an unfair labor practice when
it discharged an employee named
Greenidge who worked as a skycap
at JFK Airport. Greenidge’s duties as

a skycap included assisting travelers
with their luggage. When his supervi-
sor told him and three other skycaps
to assist a soccer team in moving its
luggage, Greenidge stated “[w]e did a
similar job last year and we didn’t re-
ceive a tip for it.” Greenidge and his
three co-workers then left the area,
only returning to lend assistance after
most of the work was done. Alstate
later terminated Greenidge and the
other three skycaps. It terminated
Greenidge in part due to his “verbal
comments in front of the other sky-
caps.”

The Board’s prior General Coun-
sel issued a complaint alleging that
Greenidge was discharged in viola-
tion of Section 7 of the Act. Under
Section 7, employees possess the

We have f aith,
you’re gonna love us!

C

Catholic Federal

A Federally Chartered Credit Union

(989) 799-8744

www.cathfcu.com
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protected right to engage in “con-
certed activities for the purpose of
collective bargaining or other mutual
aid and protection.” The General
Counsel based his complaint on the
standard for determining what con-
stituted “protected concerted activity”
set forth in by the Board in its 2011
decision in WorldMark by Wyndham.
In  WorldMark, Democrat majority
Board found that “an employee who
protests publicly in a group meeting
is engaged in initiating group action.”
Under the WorldMark standard, the
fact the Greenidge complained in
front of his supervisor and three other
skycaps about not being tipped previ-
ously by a soccer team lent itself to
a finding that his comments and sub-
sequent actions were “protected con-
certed activity.”

In its decision in Alstate, the Board
overruled WorkMark’s per se rule that
any comment in a group setting pro-
testing the conditions of employment
is “protected concerted activity.” In-
stead, the Board reestablished the
standard set forth in two 1980s de-
cisions known as Meyers Industries.
Meyers Industries provided that an
employee engaged in “protected con-
certed activity” by doing one of two
things: (1) seeking to initiate, induce,
or prepare for group action; or (2)
bringing to management’s attention
truly group complaints combined with
evidence demonstrating actual group
activities. Under the Meyers Indus-
tries standard, “mere griping” or “per-
sonal grievances” did not constitute
protected concerted activity.

Upon applying the Meyers Indus-

rbos Printing  ge
impressions &

Call Us Today at (989) 755-2116

Dornbos Printing Impressions is
one of the oldest printing companies
in the Downtown Saginaw area.
Let us build a relationship with you!

PRINT SERVICES OFFERED
Union Bug Printing ¢ Color Copies ¢ Black & White Copies
Die Cutting ¢ Foil Stamping ¢ In-House Mailing
Graphic Design ¢ Offset Printing ® Poster & Banners
and much more, just give us a call!

SAVE YOUR OFFICE TIME AND MONEY HAVE US
DO ALL YOUR HIGH VOLUME COPYING!

www.clpimpressions.com

tries, a 3-1 majority of the Board con-
cluded that Greenidge’s comment
did constitute protected concerted
activity.  The majority found that
Greenidge’s comment did not evi-
dence any intent on his part to initiate
or induce group action, a finding rein-
forced by Greenidge’s own testimony
that his comment was not intended to
change any terms or conditions of his
employment. The majority also noted
that the General Counsel did not al-
lege, nor did the evidence show, that
Greenidge’s comment constituted a
true “group complaint” being brought
to management’s attention.

The Board also set forth a non-
exhaustive list of factors that could
support a reasonable inference that
an employee’s comment constituted

MARCH 2019
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protected concerted activity. These
factors included the following:

1. The comment was made in a
meeting of employees called by
the employer to announce a
decision affecting  wages,
hours, or another term or condi-
tion of employment;

2. The announced decision af-
fected multiple employees who
were in attendance at the meet-
ing;

3. The comment of the employee
in response to the decision
was for the purpose of protest-
ing or complaining about the
decision and not simply to ask
a question about its implemen-
tation;

4. The comment was a protest
or complaint about how the
decision would affect the work-
force generally as opposed to

its effect on the employee mak-
ing the comment; and

5. The meeting was the first time
the announcement was made
to the employees so that the
commenting employee did not
have an opportunity to discuss
the decision with employees
prior to the meeting.

While the decision in Alstate is a
welcome one for employers in that
it narrows the scope of protected
concerted activity by employees, the
vociferous dissent of Board Member
Lauren McFerran (D) serves as a
reminder that the Board’s decisions
are often products of the political cur-
rents. Therefore, with the 2020 pres-
idential election less than two-years
away, employers should continue to
take a conservative, fact-based ap-
proach to employee conduct that may
qualify as protected concerted activity.

— —

SAVE THE DATE <
Not too early to mark your calendar
June 20, 2019
SCBA Golf Outing and Annual Meeting
and ELECTION OF OFFICERS
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Securing
Lifes Biggest
Investment.

Locally Owned And Operated.

Services Include:

* Written Searches * Owner Policies
* Loan Policies
* Leasehold Policies * Land Contract Policies
* Construction Loan Policies
¢ Junior Loan Policies (2nd Mortgages)

Closing Services

* Residential Closings = Commercial Closings
* Land Contract Closings
* Mortgage Closings

24 Hour Turnaround
We cover all counties in the state of
Michigan and are willing to come to you
for the closing!

HomelLand
Title Services.

4835 Towne Centre ¢ Suite 102 « Saginaw, Ml 48604
Phone: 989.498.0081 + Fax: 989.498.0082

Owners:
Ann Collison, Kathy Chauvette, Linsie Smith
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BANKRUPTCY CASE NOTES

By: Jack Weinstein

Does a debtor’s post-confirmation
earnings belong to the debtor or to
the debtor’s bankruptcy estate? In the
case of In re Baker, 2018 WL 4961656
(Bankr. N.D. Ga. 10/12/18), the court
had to decide whether to allow a credi-
tor to garnish the debtor’s wages for
a post-petition loan. Factually, Baker
filed for Chapter 13 Bankruptcy in
2014. Her plan was confirmed in 2015
by Bankruptcy Judge Paul Baisier for
the Northern District of Georgia. Debt-
or had taken out an unsecured loan
in April of 2018 to pay off a previous
loan she obtained after she filed for
bankruptcy. She fell behind in her loan
repayments and the creditor filed a
writ of garnishment against her post-
confirmation earnings arguing that
her post-petition earnings were no
longer property of her bankruptcy es-
tate. Section 1306(a)(2) of the bank-
ruptcy code defines estate property
as including debtor’s earnings from
services performed after the petition
had been filed but before the case is
closed, dismissed or converted to an-
other chapter. However, §1327(b) ex-
cepts, unless otherwise provided for
in the plan, or the order confirming the
plan, vests all estate property back to
debtor.

However, Judge Baisier rejected the

creditor’s argument holding that Bak-
er’s plan specified that her bankruptcy
estate’s property would not revert to
her until she received a discharge, or
her case was dismissed, or the case
was closed without the entry of a dis-
charge order, whichever first occurred.
Debtor’s Chapter 13 confirmed Plan
made it clear that until one of those
enumerated events occurred that the
property of debtor’s estate would not
revert back to her upon confirmation.

The creditor had argued that it was
entitled to relief from the automatic
stay per §362(d)(1) which allows the
court to lift the stay for cause. How-
ever, Judge Baisier found insufficient
cause to lift the stay holding that the
hardship to Baker outweighs any ben-
efits to the creditor. Further, allowing
the garnishment would interfere with
debtor’s ability to complete her Chap-
ter 13 plan. The judge noted that Bak-
er was paying all of her disposable in-
come to her Trustee ($290 per month)
in plan payments. Debtor had 14 pay-
ments left to complete her Chapter
13 plan after which the creditor could
then be free to begin garnishing her
earnings. The loan balance was about
$2,000 so collection could take place
upon completion of her Chapter 13
Plan and discharge.
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In the case of In re Kimberly and
Mark J. Daniels, 29 CBN 78, 2018 WL

4836770 (Bankr. E.D. Va. 10/1/18) the
court was presented with the issue as
to whether or not to grant a trustee’s
objection to confirmation of debtors’
Chapter 13 plan because debtors in-
tended to keep the entire proceeds
from the sale of their residence.

Debtors owned their home as ten-
ants by the entireties when they filed
for Chapter 13 relief on December
19th, 2017. Their schedules valued
their home at $500,000 subject to a
$370,000 mortgage. They initially pro-
posed a plan that cured a pre-petition
arrearage on their mortgage; howev-
er, thereafter they decided to sell their
home.

The Trustee opposed the debtors’
motion to sell their home and keep the
entire net sales proceeds of $90,000
while their proposed plan paid practi-
cally nothing to their unsecured credi-
tors.

Debtors and their trustee entered
into an agreement which the court ap-
proved allowing the sale to proceed
with debtors agreeing to pay $15,500
from the net sales proceeds into the
trustee’s account subject to the court’s
decision. That amount was sufficient
to pay administrative and unsecured

N
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UNDERWRITERS

* Professional liability
* Key person life
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claims in full. Debtors however re-
served the right to claim all of the
money as exempt and filed an amend-
ed plan that provided for monthly pay-
ments of $100 for 31 months plus
$650 already paid to the trustee. The
$3,750 would be added to the $15,500
if the court ruled that the trustee was
entitled to retain those funds. The
trustee’s objection was based on (1)
lack of good faith and (2) debtors’ dis-
posable income test.

The court overruled the trustee’s
objections finding that his objections
were an attempt to deprive the debt-
ors of their entire exemption. The
court stated “it has long been held in
Virginia (and Michigan) that tenants
by the entireties property is exempt
from the process of creditors hold-
ing claims against only one of the
spouses... The identifiable proceeds
of tenancy by the entireties .property
are similarly exempt”. The court stated
that there were no unsecured claims
against both spouses and the sales
proceeds were therefore exempt. The
court went on to state that the trust-
ee’s fundamental objection was that
it was unfair for the debtors to walk
away with $90,000 in net sale pro-
ceeds while paying their unsecured
creditors virtually nothing. The trustee
acknowledged that the property held

The Clear Advantage™ for the legal profession
Call (989)752-8600

* Directors & officers liability
+ Own occupation disability

* Group health benefits
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as tenants by the entireties is exempt
in Virginia from the claims of individual
creditors (i.e., non-joint claims). The
trustee argued that the debtors could
pay 100% of their allowed unsecured
claims and still walk away with the bal-
ance of the proceeds being approxi-
mately $75,000.

However, the court held that this ap-
peared to be a frontal assault on the
nature of tenants by the entireties
property because the Supreme Court
had held in the case of Law v Seigel,
134 S.Ct. 1188, (2014) that §523(c)’s
language “property exempted under
this section is not liable during or af-
ter the case for any debt of the debtor
that arose, or that is determined under
§502 of the title as if such debt had
arisen, before the commencement
of the case”, meaning that a bank-
ruptcy Trustee is precluded from sur-

charging a debtors’ exempt property,
even where the debtor was guilty of
egregiously bad conduct in the case.
The trustee sought to distinguish the
Law decision on the grounds that he
was not seeking a surcharge, he was
objecting to the confirmation of the
debtors’ amended plan because the
debtors refused to contribute some of
their exemption money. However, the
court held that the exemption for the
full amount was allowable. Further,
debtors were not alleged to have been
engaged in any bad faith conduct to
allow the trustee to seek a surcharge.

When spring cleaning, don’t forget about
your estate plan. Even if you already have
one, your estate plan documents should
be reviewed at least every three to five
years. Contact the financial professionals
at Isabella Bank to schedule your
complimentary trust or financial review.

ISABELLA
/AN

bank local. bank

A isabellabank.com @& 800.651.9111
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CLASSIFIED ADS

The Saginaw County Bar Association accepts classified advertising of 30 words or less. The rate is $15 for at-
torneys and $30 for non-attorneys for one issue. This is the ideal way to inform your colleagues about selling
equipment, practices, homes, cottages, or vacation property for rent or sale, leased office space available,
etc. If you are interested in placing a classified ad, please submit it in writing to the Assistant Editor, Ann R.
Van Hautte, 4301 Fashion Square Blvd., Saginaw, Ml 48603, or email: annvan@braunkendrick.com.

W [REE SOCIETY
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Law Day 2019

The 2019 Law Day theme—Free Speech, Free Press, Free
Society—focuses on these cornerstones of representative
government and calls on us to understand and protect these
rights to ensure, as the U.S. Constitution proposes, “the
blessings of liberty for ourselves and our posterity.”

SCBA will hold Mock Trials on March 21, 2019 at 9:00 AM. Please stop by to watch your
favorite high school compete. Our script was written by Genesee County Bar Association and
loaned to SCBA for our Mock Trials. While we do honor the ABA theme for our contests, our
mock trials are not always based on their theme. Our local trial theme is Texting while Driving.
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